
PART THREE
COMPLAINTS

Identification of Specific Points of Complaint

39. We approached the review by first identifying individual points of criticism and
then proceeding to determine the merits of each one. Even though
condemnation of the investigation is broad-based, scattered, and repetitious in
the book, it is possible to distinguish and isolate comments which can be
regarded as specific complaints against the Police. They are described and
examined in the following paragraphs.

40. Because the Officer in Charge of the case is vicariouslyresponsibl~ for all
aspects of the investigation, any well-founded criticism at the end of the day
must rest on ex-Detective Chief Inspector Robinson. Subordinate officers,
though, also had a duty to properly perform functions he assigned them and to
see to it that all tasks were capably and conscientiously discharged in terms of
legal requirements and Police training. Where it could be determined any
member was guilty of misconduct, had neglected his/her duty or whose
performance had otherwise been below standard, we were resolved to bring it to
notice.

41. One of Mr Karam's major criticisms of the Police was an alleged failure to
maintain proper control of the crime scene that existed at 65 Every Street.

42. The scene of any crime invariably contains clues from which valuable
information can be extracted, including information as to the identity of the
offender. These clues range from fingerprints and footprints, to materials
dropped or left by the culprit, to stains and minute fibres which can yield up
important details under microscopic examination. The exact.position of the
clues is often critical to the inferences which can be drawn from them so it is
standard practice in a homicide case to preserve the scene until every shred of
evidence is gathered up and its location documented. It is important in any
crime scene examination - but especially in cases of homicide - that only
persons having tasks to examine or collect the evidence are allowed into the
scene and even they should take care not to unnecessarlly disturb anything until
it has been properly recorded. A necessary exception must be made for
anyone involved in ascertaining if life might still be present in persons appearing
to be dead and for those who must enter to ensure the premises are safe for
others to follow. Also, as in this instance, where there is someone alive in the
premises, steps must be taken to protect them from any continuing dangers
which might exist.

43. In the present case, it is alleged control of the scene was virtually non-existent
and it is inferred vital evidence was either disturbed to give a false impression or
was lost altogether. Mr Karam employs extravagant language to illustrate



perceived Police failures at the scene. He says, for instance, "by 9.45am at
least eleven Police staff and four ambulance officers had to varying degrees
walked, poked and prodded their way around the house. ,,12 Our inquiry has
failed to substantiate this claim in any form whatsoever. The words do not
constitute fair and valid criticism.

44. Mr Karam claims that "vital evidence was dissipating, disappearing and possibly
being contaminated by over exposure to foot traffic". 13 Again, this is not
supported by any facts. He is possibly referring to firearm discharge residue but
it was the Police case there was none on Robin and David had washed before
the Police arrived. He contends "people went through the house without
supervision, control or protective wear" and that "seventeen people, a cat and a
dog paraded uncontrolled throughout the house". 14 In a recent radio inteNiew,
Mr Karam goes even further and said, "but the fact is there was a dog and a cat,
and ambulance officers and bloody Policemen running around this bloody
house all over the ShOW".15While Mr Karam might be expressing himself in
those terms simply to make a point, he cannot expect such words to go
unchallenged. We have found the claims to be inaccurate and unfounded.

45. He alleges that in the first three and a half hours "not one useful thing was done"
in an attempt to preserve evidence or investigate the scene.16 This is not true.
In those 3.5 hours the scene was secured. Cordons were put in place to keep
the area secure. Deceased were confirmed dead. Details were noted.
Information was relayed back. The surviving member of the family was cared
for. Plans were made of the path the inquiry would take. Event logs were
commenced. Experts were summoned. Videoing was commenced. A major
inquiry was mounted and resourced. Staff were briefed and assigned to tasks.
An area canvass was begun, and the fir$t Police into the house documented
their actions. An investigation was effectively set in motion from the very
beginning.

46. Mr Karam suggests the investigation was "seriously deficient" at the scene and
that there was contamination in the total darkness that existed.17 Again such
comments are incorrect. Everyone was at pains to avoid contamination. There
was not total darkness - the officers used torches for illumination and some
lights were on inside the house. He suggests that the cat or the dog may have
been responsible for the transfer of blood on to David's shorts. 18 A cat and a
dog were noted by the Police but luminol tests of the floors failed to detect any
paYJmarks where they might have walked through or transferred blood. Nor did
either animal sit or climb on David during the time Police were in the house and
the dog was taken outside early on.
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47. He goes on to say that the attending officers were in a state of shock "evidenced
by the fact that they required trauma counselling in the following days,,19and
quotes that subsequently they could not remember which lights were on and one
could not remember if he had gone into the laundry.2o The members were not in
a state of shock or in any way so bewildered by events that they lost sight of
their duty. Trauma counselling is a mandatory requirement for all staff involved
in violent or gruesome deaths.

Scene Preservation and Photography

48. It is acknowledged that even with the best will in the world, it is not always
possible to prevent interference with a homicide scene. Ambulance officers and
medical practitioners have been known to move things when examining bodies.
Such actions as raising blinds to get better light, opening clenched hands,
shifting limbs and disarranging clothing to find signs of life, are things that have
been done unthinkingly by persons concerned more with performing their own
specific tasks rather than preserving a scene totally intact. Likewise, Police
officers have been known to step on one object while carefully trying to avoid
another, turning on lights, and using a telephone from inside the crime scene.
Detective training requires officers who realise they have disturbed a scene to
note down details of the movement and not try to restore moved objects to their
original position.

49. At theBain house, some disturbance of the scene can be seen when comparing f
video footage and still photographs taken at different times. In particular:- -

a) Margaret's Room

the lamp above the bed is shown in different positions. The video shows it
in an upturned position during the first morning,21 however early in the
afternoon while the pathologist is examining the body, it is shown turned
downwards.22 [We believe Dr Dempster was responsible.]

the curtain separating the alcove is in a vertical position during the first
morning.23 Early that afternoon it is shown draped across a chair.24 [We
believe it was moved at the time the l1}essage on the computer was
noticed and,again, we think Dr Dempster was responsible.]

c) Stephen's Room
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been substantially shifted.25 The movement of items on the floor occurred
when Stephen was removed during the afternoon of the first day. This
involved the deliberate and controlled shunt backward of items in order to
clear access behind his body.26

• Laser shoes are shown in three different positions over a period of
three days.27 It appears they were accidentally knocked during the
taking of photographs or moved during the searching of the room.

• an odd pair of shoes, a cardboard ammunition box, a plastic
ammunition container, bullets and the trigger lock keys just inside the
door which were grouped together on the Monday morning28 have
been moved slightly before the initial examination of that room was
completed.29 This examination commenced on 22 June. It is not
known how movement occurred however it may have been
associated with luminol testing conducted in the doorway during
darkness on the first night.3D

• . items on a chair, including the spectacle frame and lens were
deliberately moved on the 22 June during the searching of that
room.31

The items mentioned are all shown in different positions in various photographs
and video footage.

50. Mr Karam attaches considerable significance to the movement of these items
and implies some sinister connotation.32 But items will inevitably be moved, and
some ultimately removed altogether, in the course of the scene examination.
The salient photographs are those which were taken first as they depict the
scene as the Police found it. Subsequent photographs will focus on items of
special interest to the case and are taken for the purpose of furthering the
investigation.

51. In the present case, we are satisfied there was nothing negligent, irregular,
sinister or suspicious in the way items were moved and then photographed or
video-recorded in a somewhat different position, but we believe accurate
re(fording of a crime scene is a matter which requires careful attention and
ccmsideration. We think it is timely for the Commissioner of Police to remind
staff deployed to crime scenes that complications can arise where items are
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moved before their original positions have been recorded for evidential
purposes. Likewise, where photographs/video recordings are put in evidence in
criminal proceedings to depict a crime scene in the state in which it was found,
care must be taken to ensure that the first taken photographs, etc, are the ones
produced as exhibits. Where subsequent photographs give a better picture, or
have some other advantage, explanations should be given on why they are used
and where movement might have occurred.

First Officers Entering the House
"'-

52. To fully examine the allegation of ineffective controls at the scene, it is
necessary to recount the sequence of events there and to determine precisely
who went into the house and their reason for doing so. To that end we have
established that between 0727 hours and 1140 hours [when plastic sheeting
went down] on 20 June 1994 a total of 18 people entered the .residence to some
degree and for various official purposes.

53. The first Police party arrived at the house at 0720 hours33 in response to David's
111 call. That group comprised Sergeant Stapp, Constable Andrew, Constable
Stephenson and Constable Wyllie and they had to force an entry [at 0727
hours]34 through the front door because David would not admit them. By
torchlight through a lounge window they could see a rifle and part of someone
lying on the floor. Prior to entry into the house, because it was considered they
could encounter a situation requiring decisive action, Sergeant Stapp sent to a
nearby car for further firearms before he and Constable Wyllie very cautiously
conducted room clearing drills. While that was in progress, Constable
Stephenson stood guard near the front dp_orand Constable Andrew watched
over David.

54. At about 0730 hours,35 David went into "shock" and was placed in the recovery
position by Constable Andrew. Ambulance staff waiting in Every Street were
immediately summoned into the house. Mr Wombwell initially attended to David
and then Mr Anderson and Mr McNamara were assigned to David. Constable
Stephenson then escorted Mr Wombwell to check for signs of life of those with
gun shot wounds. The constable specifically instructed Mr Wombwell to tread
carefully and not to touch anything unnecessarily.36 Shortly afterwards,
Constable Wyllie took over the task of escorting the ambulance officer because
he was now familiar with the layout while Constable Stephenson went back to

. the front door, from where he could continue to watch events in David's room.
At 0731 hours37 it was reported to Police Control that a total of five dead had
been found in the house.

33 Police Operations Log (20.6.94) Doc. 10024 [Further refs will be 'Oplog']
340pIog
35 Andrew notebook Doc.l 0621
36 Stephenson Review Stmt Ref.21 003
370pIog



55. The following persons next entered the scene. This information has been
confirmed by the Log kept by the scene guard (located at the front gate) who
recorded all persons entering and leaving the exterior property. Entry into the
actual house has been sourced from other documentation.

a) 0735 hours38 - Constable Newbury. He was called inside to take the
family dog out of the house. [Newbury records his time of entry as 0738
hours].39 .

b) 0750 hours40 - Ambulance Officers Scott and Dick. They were called to
relieve their night shift colleagues already in attendance. Sergeant Stapp
decided to allow them into the house after carefully weighing the necessity
for more emergency service personnel.

c) 0807 hours41 - Constable Van Turnhout. He took over the task of
watching over David from Constable Andrew. [Van Turnhout records his
time of entry as 0810 hours].42

d) 0815 hours43 - Detective Anderson. He was the first CIB member at the
address and he assumed the temporary role of OC Scene. [Anderson
records his arrival at the address at 0811 and time of entry on to the
property as 0816 hours44 but he did not enter the house until 0848 hours45
(accompanied by the senior staff named below) after a briefing by
Sergeant Stapp.]

e) 0846 hours46 - Superintendent Hill, Detective Chief Inspector Robinson
and Detective Senior Sergeant Doyle. They visited to observe at first
hand the extent of the carnage, to satisfy themselves that appropriate
action was being taken and to determine what further resources would be
needed. However, the only room they actually entered where bodies lay
was Margaret's [as they passed through to view Stephen's] otherwise,
they simply looked inside from doorways.

f) 0950 hours47 - Detective Sergeant Weir. He took over from Detective
Anderson as OC Scene, after-lormal tasking and briefing at the 0915
meeting.
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g) 1029 hours48 - Senior Constable Gardener. He was the Police
Photographer and set about his work [largely] under the direction of
Detective Sergeant Weir.

h) 1034 hours49 - Dr Pryde. He was the Police Surgeon and was called to
the premises to formally pronounce life extinct. He subsequently went to
the Police Station to examine and tend to David. [Detective Sergeant
Weir records the doctor's time of entering the house as 1035 hours].5o

56. Mr Karam suggests other Police and ambulance staff went into the house and
states that there were people repeatedly coming and going without purpose.
This is incorrect and a proper study of the logs and other documentation shows
this. -

57. Mr Karam claims that Inspector Soper also made an early entry into the house51

but this, too, is untrue. That officer went through the gate on to the property to
ensure that proper action was in hand but he did not enter the house. He then
set up the Command Vehicle as a forward base in the street. The presence of
a guard/log keeper at the gate and the restrictions on entry into the building are
not consistent with the claim people were entering the house in an uncontrolled
way.

58. Mr Karam criticises Detective Sergeant Weir for taking the dominant role in the
search of Stephen's room and claims that he should have had only a
supervisory function.52 He suggests that Weir re-did work already assigned to
others and implies that there is something suspicious in the energy and zeal
demonstrated by that officer.53 He says he believes it was impossible for Weir to
find the lens as he c1aims.54 In effect, he accuses the officer of criminal conduct.

59. It is incorrect to assert Detective Sergeant Weir should have confined his
activities to supervising the work of subordinates. He did not have the. luxury of
being simply an overseer but had to be actively involved in the searching
process. The searching of the Bain house was a major undertaking and was
conducted in phases. Priority was given to rooms in which bodies had been
found. First, there was video filming of the room with everything in situ. Then
there was a visual inspection and the immediate identification of things in view

. which seemed of special significance to the case. [There was some
identification of key exhibits at this stage]. Next, there was the removal of
bodies to the mortuary for post mortem examination. Then there was placement
of arrows to indicate blood spots/splatters, followed by the careful inch-by-inch
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searching process and labelling of items located. It was for Detective Sergeant
Weir to plan, organise and coordinate those tasks with the staff assigned to him.

60. The detailed search of Scene 'F, Stephen's room, began on Wednesday 22
June [it was not at 3pm on the first day as claimed by Mr Karam].55 Detective
Constable Le Gros conducted a preliminary examination of the room at 1524
hours on Monday 20 June.56 This was in order to note and record details of the
scene prior to the body being removed. Detective Bracegirdle (O/C Body) was
also present. On Wednesday 22 June, Detective Sergeant Weir (assisted by Le
Gros) commenced the scene examination proper of Scene 'F.57

61. Mr Karam's concern with Detective Sergeant Weir continues through the book.
It features remarks about the officer's integrity, including: "interestingi he was
the only person in the house",58 "Weir alone has access to the house", 9 "the
indefatigable Detective Sergeant discovered the lens from the glasses in
Stephen's room". 60 He also states he became suspicious when he realised "it
was Weir himself who found the lens at 8.46pm in the evening on the fourth
day.,,61 He wrongly attributes the discovery of the computer to Detective
Sergeant Weir [discussed in a later paragraph]. At a meeting on the 27 August
1997,62 Mr Karam also expressed concern Detective Sergeant Weir was the
person who found the second key to the firearm trigger lock in the Com mer van.
The fact Mr Weir was active in evidence gathering should not be seen as
suspicious. He was the OIC Scene and the finding of clues and exhibits at the
Bain house was an essential part of his task. Our investigation does not
disClose any justifiable concerns about the integrity of Detective Sergeant Weir
or me circumstances surrounding the finding of the lens or the key. These
issues are also addressed in later paragraphs.

Use of Plastic Sheeting for Floor ProteCtion

62. In the book, Mr Karam criticises delays taken to procure plastic sheeting to cover
the part of the floor walked on by officers to access various parts of the house.63

The fact is, there was none at the Police Station and it was necessary to send
outto buy it from a retail store. Since this case, a new product has become

,available for this purpose. It consists of light metal plates which can be used as
stepping stones. They are superior to plastic sheeting as each plate has small
.rubber feet which keep the plate clear of the floor and thus minimizes the
amount of contact with the area being protected. They should be carried in
Crime Cars for use at scenes such as this one. We recommend to the
Commissioner of Police that they become standard issue.
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63. At the meeting on 25 July 1997, Messrs Karam and Withnall contended there
are clear indications that timings were manipulated to better fit the Police case
against David Bain. They referred to an instance where a constable had altered
a hand written job sheet changing his arrival time at the scene from 0728 to
0718 hours.64 We have examined that matter. The constable who prepared the
job sheet recorded some precisely noted times and some estimated times. He
mentally noted the time he was directed to go to Every Street as 0715 hours 65

and he accurately recorded the time David "went into shock" at 0730 hours.66

However, all times between those two [including his initial arrival time of 0728]
were estimated by reflecting backwards while preparing his job sheet at the
station later that morning. He subsequently realised it would not have taken 13
minutes to drive to the scene and he changed the time on the job sheet from
0728 to 0718 hours.67

64. Differences between logged arrival times and those recorded by individuals [and
other minor time inconsistencies] are invariably due to officers estimating time
after responding to a particular situation. Obviously they were not in a position
to assiduously consult their watch for every move they made, particularly in a
tense or tight encounter and we see no fault in this. The most accurate records
of time recorded by Police officers that morning were those from the official
Police operations log. This was completed as events occurred including
situation reports by radio from the scene. The key times from the Dunedin
Control Room Operations log are: [a] 0727 entry to house, one body found; [b]
0727 confirming three bodies so far; [c] 0731 five now located. The time David
"went into shock" was noted as 0730 hours by the constable attending to him. It
is consistent with the log time. The accuracy of the constable's watch is not
known however we are satisfied with the correctness of the Operations Room
clock. We are also satisfied these times are consistent with the 111 telephone
call timings.68 The telephone was not 'hung up' by the operator for several
minutes after the "convulsions" commenced.69 We have carefully examined the
relevant timings, and interviewed those involved.

65. We are satisfied there has been no collusion to distort the truth and believe
these discrepancies are nothing more than the kind of inconsistency which can
be found when times of events are recorded individually, without collaboration
and where the transmission of radio messages reporting events are delayed for
,one reason or another. For misconduct to have occurred in time adjustments it
would have required an agreement to falsify times almost from the outset, even
before the facts had become known. This cannot be accepted as a possibility.
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